transnet limited t/a transnet port terminals

TENDER no. iCLM hq 0505


C1.2 ECC3 Contract Data
Part one - Data provided by the Employer
Completion of the data in full, according to the Options chosen, is essential to create a complete contract.

	Clause
	Statement
	Data

	1
	General
	

	
	The conditions of contract are the core clauses and the clauses for main Option 
	

	
	
	A:

Priced contract with activity schedule

	
	dispute resolution Option
	W1:
Dispute resolution procedure

	
	and secondary Options 
	

	
	
	X6:

Bonus for early Completion

	
	
	X7:

Delay damages

	
	
	X13:
Performance Bond

	
	
	X16:
Retention

	
	
	X18:
Limitation of liability 

	
	
	Z:

Additional conditions of contract

	
	of the NEC3 Engineering and Construction Contract, June 2005 (ECC3) (with amendments June 2006)
	

	10.1
	The Employer is (Name):
	Transnet Limited t/a Transnet Port Terminals

	
	Address
	Transnet Port Terminals

Kingsmead Office Park

Stalwart Simelane (Stanger) Street

Durban

	10.1
	The Project Manager is: (Name)
	Mr. Alec Schemel

	
	Address
	Transnet Port Terminals, 

Umhlathuze Building

Gordon Road

Port of Richards Bay

	
	Tel
	+27 35 905 3072

	
	Fax
	+27 86 630 7467

	
	e-mail
	Alec.Schemel@transnet.net

	10.1
	The Supervisor is: (Name)
	Mr. Alec Schemel

	
	Address
	Transnet Port Terminals, 

Umhlathuze Building

Gordon Road

Port of Richards Bay

	
	Tel No.
	+27 35 905 3072

	
	Fax No.
	+27 86 630 7467

	
	e-mail
	Alec.Schemel@transnet.net

	11.2(13)
	The works are 
	The works are design, manufacture, deliver and commission 1 x Ship Loader.

	11.2(14)
	The following matters will be included in the Risk Register
	1. Site erection is subject to securing occupation from the Project Manager.

2. Site erection activities need to consider dust and fire hazard issues.

3. Existing equipment needs to be protected from damage as well as cross-contamination of products being handled.   

	11.2(15)
	The boundaries of the site are 
	The boundaries of the site are within the vicinity of berth 705 at the Dry Bulk Terminal, Port of Richards Bay, depending on Contractor’s requirements.

	11.2(16)
	The Site Information is in 
	Part 4: Site Information

	11.2(19)
	The Works Information is in  
	Part 3: Scope of Work and all documents and drawings to which it makes reference.

	12.2
	The law of the contract is the law of 
	the Republic of South Africa

	13.1
	The language of this contract is 
	English

	13.3
	The period for reply is
	two weeks

	2
	The Contractor's main responsibilities
	Data required by this section of the core clauses is provided by the Contractor in Part 2 and terms in italics used in this section are identified elsewhere in this Contract Data. 

	3
	Time
	

	11.2(3)
	The completion date for the whole of the works is
	March 2012

	30.1
	The access dates are:
	Part of the Site
	Date

	
	
	To be determined on contract award
	To be determined on contract award

	31.2
	The starting date is
	September 2010

	32.2
	The Contractor submits revised programmes at intervals no longer than 
	two weeks.

	4
	Testing and Defects
	

	42.2
	The defects date is 
	52 weeks after Completion of the whole of the works.

	43.2
	The defect correction period is 
	two weeks

	5
	Payment
	

	50.1
	The assessment interval is 
	between the 25th day of each successive month.

	51.1
	The currency of this contract is the 
	[to be determined on contract award]. Although the successful supplier may not be resident in the Republic of South Africa, and the supplier may insist on payment terms in a foreign currency, consideration should be given by the supplier to hedge the foreign exchange risk related to this transaction on its own balance sheet and provide Transnet with a fixed ZAR price at levels acceptable to Transnet. Details will be discussed during negotiations.

	51.2
	The period within which payments are made is 
	40 days (subject to receipt of the Contractor’s invoice prepared in accordance with this contract and the applicable law)

	51.4
	The interest rate is 
	the LIBOR rate applicable at the time for amounts due in currencies other than the South African Rand.

	6
	Compensation events
	

	60.1(13)
	The place where weather is to be recorded is:
	on Site

	
	The weather measurements to be recorded for each calendar month are, 
	the cumulative rainfall (mm)

	
	
	the number of days with rainfall more than 10 mm

	
	
	the number of days with minimum air temperature less than 0 degrees Celsius

	
	
	the number of days with snow lying at 09:00 hours South African Time

	
	
	and these measurements:

	
	The weather measurements are supplied by
	[to be finalised at Contract Date]

	
	The weather data are the records of past weather measurements for each calendar month which were recorded at: 
	Richards Bay weather station

	
	and which are available from: 
	the South African Weather Bureau and included in Annexure A to this Contract Data provided by the Employer

	7
	Title
	There is no reference to Contract Data in this section of the core clauses and terms in italics used in this section are identified elsewhere in this Contract Data.


	8
	Risks and insurance
	

	84.1


	The Employer provides these insurances from the Insurance Table
	

	
	1 Insurance against
	loss of or damage to the works, Plant and Materials

	
	The cover / indemnity and deductibles are
	as stated in the Employer’s insurance policy for contract works and public liability (Principal Controlled Insurance) 

	
	2. Insurance against
	loss of or damage to Equipment (Temporary Works only)

	
	The cover / indemnity and deductibles are 
	as stated in the Employer’s insurance policy for contract works and public liability (Principal Controlled Insurance)

	
	3 Insurance against
	loss of or damage to property (except the works, Plant, Materials and Equipment) and liability for bodily injury to or death of a person (not an employee of the Contractor) caused by activity in connection with this contract 

	
	The cover / indemnity and deductibles are 
	as stated in the insurance policy for contract works and public liability (Principal Controlled Insurance)

	84.1


	The Employer provides these additional insurances
	

	
	1. Insurance against
	Contract Works SASRIA insurance subject to the terms exceptions and conditions of the SASRIA coupon policy

	
	The cover / indemnity is 
	Cover/indemnity is to the extent provided by the SASRIA coupon policy

	
	The deductibles are
	to be advised.

	84.1


	The Contractor provides these additional insurances
	

	
	1. Insurance against the Contractor’s design liability
	Where the contract requires that design of any part of the works shall be provided by the Contractor, he shall satisfy the Employer that professional indemnity insurance cover in connection therewith has been effected. Such insurance shall not be for an amount less than the value of the contract. Such insurance shall endure for a period of two (2) years from Completion of the works.

	
	2. Insurance against Contractor’s manufacture and fabrication liabilities 
	Where the contract involves manufacture, and/or fabrication of Plant and Materials at premises other than the Site, the Contractor shall satisfy the Employer that such Plant and Materials are adequately insured during manufacture and/or fabrication.
Should the Employer have an insurable interest in such items during manufacture or fabrication, such interest shall be noted by endorsement to the Contractor's policies of insurance as well as those of any subcontractor.

	
	3. Marine insurance
	Comprehensive marine insurance covering the full value of the goods transported shall be arranged by the Contractor 

	
	Notes about Insurance provided by the Contractor:
	The insurance coverage referred to in 1, 2 and 3 above shall be obtained from an insurer in terms of an insurance policy approved by the Employer.  The Contractor shall arrange with the insurer to submit to the Project Manager the original and duplicate original of policies of insurance and the receipts for payment of current premiums, together with a certificate from the insurer or insurance broker concerned, confirming that the policies provide the full coverage as required.  The original policy will be returned to the Contractor

	84.2


	The minimum limit of indemnity for insurance in respect of loss of or damage to property (except the works, Plant, Materials and Equipment) and liability for bodily injury to or death of a person (not an employee of the Contractor) caused by activity in connection with this contract for any one event is  
	whatever the Contractor deems necessary in addition to that provided by the Employer.

	84.2
	The minimum limit of indemnity for insurance in respect of death of or bodily injury to employees of the Contractor arising out of and in the course of their employment in connection with this contract for any one event is 
	As prescribed by the Compensation for Occupational Injuries and Diseases Act No. 130 of 1993 and the Contractor’s common law liability for people falling outside the scope of the Act.

	9
	Termination
	There is no reference to Contract Data in this section of the core clauses and terms in italics used in this section are identified elsewhere in this Contract Data.

	10
	Data for main Option clause
	

	A
	Priced contract with activity schedule
	There is no reference to Contract Data in this Option and terms in italics are identified elsewhere in this Contract Data.

	11
	Data for Option W1
	

	W1.1
	The Adjudicator is (Name)
	the person selected from the Panel of Adjudicators listed in Annexure B to this Contract Data by the Party intending to refer a dispute to him.

	W1.2(3)
	The Adjudicator nominating body is:
	the Chairman of the Joint Civils Division of the South African Institution of Civil Engineering. (See www.jointcivils.co.za) or its successor body.

	W1.4(2)
	The tribunal is: 
	arbitration.

	W1.4(5)
	The arbitration procedure is 
	the latest edition of Rules for the Conduct of Arbitrations published by The Association of Arbitrators (Southern Africa) or its successor body.

	
	The place where arbitration is to be held is
	Durban, South Africa

	
	The person or organisation who will choose an arbitrator 

· if the Parties cannot agree a choice or
· if the arbitration procedure does not state who selects an arbitrator, is
	the Chairman for the time being or his nominee of the Association of Arbitrators (Southern Africa) or its successor body.

	12
	Data for secondary Option clauses
	

	X6
	Bonus for early Completion (but not if Option X5 is also used)
	

	X6.1
	The bonus for early Completion of the whole of the works is
	0.1% (i.e 1/1000) of the total of the Prices at the Contract Date per day

	X7
	Delay damages (but not if Option X5 is also used)
	

	X7.1
	Delay damages for Completion of the whole of the works are
	0.1% (i.e 1/1000) of the total of the Prices at the Contract Date per day.

	X13
	Performance bond
	

	X13.1
	The amount of the performance bond is
	10% of the total of the Prices at the Contract Date. Supplier to carry the cost of this bond.

	X16
	Retention
	

	X16.1
	The retention free amount is 
	R Nil

	
	The retention percentage is
	5%

	X18
	Limitation of liability
	

	X18.1
	The Contractor’s liability to the Employer for indirect or consequential loss is limited to:
	R0.0 (zero Rand) 

	X18.2
	For any one event, the Contractor’s liability to the Employer for loss of or damage to the Employer’s property is limited to:
	The deductibles due in the applicable policies of insurance 

	X18.3
	The Contractor’s liability for Defects due to his design which are not listed on the Defects Certificate is limited to
	The total of the Prices at the Contract Date 

	X18.4
	The Contractor’s total liability to the Employer for all matters arising under or in connection with this contract, other than excluded matters, is limited to:
	the total of the Prices other than for the additional excluded matters.
The Contractor’s total liability for the additional excluded matters is not limited. 

The additional excluded matters are amounts for which the Contractor is liable under this contract for
· Defects due to his design which arise before the Defects Certificate is issued,
· Defects due to manufacture and fabrication outside the Site,
· loss of or damage to property (other than the works, Plant and Materials),
· death of or injury to a person and 
· infringement of an intellectual property right. 

	X18.5
	The end of liability date is 
	(i) five years after the defects date for latent Defects and 
(ii) the date on which the liability in question prescribes in accordance with the Prescription Act No. 68 of 1969 (as amended or in terms of any replacement legislation) for any other matter.

A latent Defect is a Defect which would not have been discovered on reasonable inspection by the Employer or the Supervisor before the defects date, without requiring any inspection not ordinarily carried out by the Employer or the Supervisor during that period. 

If the Employer or the Supervisor do undertake any inspection over and above the reasonable inspection, this does not place a greater responsibility on the Employer or the Supervisor to have discovered the Defect.

	Z
	The Additional conditions of contract are
	

	
	

	Z1
	Intellectual property rights

	Z1.1
	Intellectual property rights (including patents, copyright, trade marks etc) rests with the party owning them and the Contractor indemnifies the Employer from any liability arising from infringement of such intellectual property rights.  [See Clauses 80.1, 83.1 and 83.2]

	
	

	Z2
	Assignment and waiver

	Z2.1
	Neither the Contractor nor the Employer may, without the written consent of the other, assign the contract or any part thereof or any obligation under the contract or cede any right or benefit there under

	Z2.2
	No grant by the Employer or the Contractor to the other of any concession, waiver, condonation or allowance is, in respect of any specific event or circumstance other than that in respect of which the grant was made to constitute a waiver of the rights of the grantor in terms of the contract or an estoppel of the grantor’s right to enforce the provision of the contract

	
	

	Z3
	Obligations in respect of Competitive Supplier Development Programme (CSDP

	Z3.1
	It is a fundamental requirement of the contract that the Contractor contributes to the Competitive Supplier Development Programme promoted by the Department of Public Enterprises of the Government of South Africa, as applied by the Employer. In response to this requirement, the Contractor undertakes to implement the CSDP initiatives as described in Annexure C hereto (the CSDP Obligations Plan).

	Z3.2
	The Contractor shall develop and present, for acceptance, to the Employer/Project Manager in writing, within 60 (sixty) days from the Contract Date, a detailed plan (the CSDP Plan) setting out the exact nature, extent and estimated monetary value of the CSDP commitments which the Contractor is prepared to undertake, as well as mechanisms and procedures to allow for access to information and verification of the Contractor’s compliance with the CSDP commitments it undertakes in the CSDP Plan. 

	Z3.3
	The monetary value of CSDP commitments undertaken by the Contractor shall not be less than the amounts set out in Annexure C (the CSDP Obligations Plan), in relation to any particular CSDP undertaking. 

	Z3.4
	The parties undertake to negotiate in good faith with a view to agree to the content of the CSDP Plan within 90 (ninety) days from the Contract Date (or such later date as the Employer may consent to).  If the parties fail to reach agreement in respect of the CSDP Plan within 90 (ninety) Days of the Contract Date, it shall constitute a reason for termination as per clause 91.2 (R11) of the NEC3 Engineering and Construction Contract. 

	Z3.5
	The Employer reserves the right to re-negotiate in terms of clause 10.1 of the NEC3 Engineering and Construction Contract to the benefit of the Employer.

	
	


Annexure A:
 One-in-ten-year-return weather data obtained from SA Weather Bureau for [weather station]
If any one of these weather measurements recorded within a calendar month, before the Completion Date for the whole of the works and at the place stated in this Contract Data is shown to be more adverse than the amount stated below then the Contractor may notify a compensation event.

[Data to be provided before the Contract Date]
	
	Weather measurement

	Month
	Cumulative rainfall (mm)
	Number of days with rain more than 10mm
	Number of days with min air temp < 0 deg.C
	Number of days with snow lying at 08:00 CAT
	[Other measurements if applicable]

	January
	[●]
	[●]
	[●]
	[●]
	

	February
	[●]
	[●]
	[●]
	[●]
	

	March
	[●]
	[●]
	[●]
	[●]
	

	April
	[●]
	[●]
	[●]
	[●]
	

	May
	[●]
	[●]
	[●]
	[●]
	

	June
	[●]
	[●]
	[●]
	[●]
	

	July
	[●]
	[●]
	[●]
	[●]
	

	August
	[●]
	[●]
	[●]
	[●]
	

	September
	[●]
	[●]
	[●]
	[●]
	

	October
	[●]
	[●]
	[●]
	[●]
	

	November
	[●]
	[●]
	[●]
	[●]
	

	December
	[●]
	[●]
	[●]
	[●]
	


Only the difference between the more adverse recorded weather and the equivalent measurement given above is taken into account in assessing a compensation event.

Annexure B:
The Employer’s Panel of Adjudicators 

The following persons listed in alphabetical order of their surname have indicated their willingness to be included in the Transnet Panel of Adjudicators.  Their CV’s may be obtained by using the contact details provided.

	Name
	Location
	Contact details (phone & e mail)

	Nigel ANDREWS
	Gauteng
	+27 11 836-6760

nigela@quoin.net

	Andrew BAIRD
	Gauteng
	+27 11 803 3008

andrewbaird@ecsconsult.co.za

	Christopher BINNINGTON
	Gauteng
	+27 11 888-6141

cdb@bca.co.za

	Peter HIGGINS
	UK
	+44 1293 873 868

peterhiggins@pdconsult.co.uk

	Bruce LEECH
	Gauteng
	+27 11 290 4000

leech@counsel.co.za

	Nigel NILEN
	Gauteng
	+27 11 465 3601; nilences@global.co.za

	Robert St. LEGER
	Cape Town
	+27 21 794 7488

bobst@iafrica.com

	Peter THURLOW
	Gauteng
	+27 11 787 6226

info@thurlowassoc.com 


Information about the Panel and appointment of the selected Adjudicator is available from Nic Uys on nic.uys@transnet.net and +27 11 612 4558
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